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DIOEST: 

Prior decision, which found that a grossly 
mathematically unbalanced bid should be 
rejected since acceptance of the bid would 
be tantamount to an advance payment, is 
affirmed. 

The Department of the Army requests reconsideration of - 
a portion of our decision in Riverport Industries, Inc., 

concerning the award of a contract to B-K Manufacturing 
Company, Inc. under invitation for bids (IFB) No. 
DAAH01-84-B-0090 issued by the United States Army Missile 
Command. In that decision, we held that the Army properly 
permitted B-K, the low bidder, to correct a mistake in its 
bid. We also held that B-K's bid was "grossly unbalanced 
mathematically" and should have been rejected because 
acceptance of a bid so structured was tantamount to 
allowing an advance payment. The Army questions the 
propriety and soundness of the latter determination by our 
Office. For the reasons that follow, we affirm our prior 
decision. 

8-216707, Apr. 1 ,  1985, 6 4  Comp. Gen. , 85-1 CPD 364, 

The IFB solicited bids to furnish 38,431 TOW Missile 
overpacks plus two units for first article testing. The 
two units required for first article testing were identical 
to the units to be delivered as production quantities, and 
the solicitation permitted these two first article units to 
be delivered to the government as contract end items if not 
destroyed during first article testing. B-K and Riverport, 
who was the next low bidder, bid as follows: 
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B-K - 
PRICIirl t i  WIYHUUT F I R S T  ARTICLES: 

U n i t  price ot p r o d u c t i o n  q u a n t i t y  $ 2 3 . 7 0  
( 3 8 , 4 3 1  u n i t s )  

R i v e  rpor t 

$ 2 6 . 6 1  

P R I C I N G  WITH FIRST ARTICLES:  

U n i t  pr ice  o f  f i r s t  a r t i c l e  $1  85 ,000 .00  $500.00 
( 2  e a c n )  

U n i t  price of p r o d u c t i o n  
q u a n t i t y  ( 3 8 , 4 3 1  u n i t s )  

$ 1 4 . 0 7  $ 2 6 . 6 1  

B-X's D i d  of $ 1 8 5 , 0 0 0  each f o r  t h e  t w o  f i r s t  a r t i c l e  
u n i t s  was more t h a n  41r p e r c e n t  of i t s  t o t a l  b i d .  I n  
c o n t r a s t ,  t n e  o ther  b i d d e r s '  pr ices  f o r  t h e  f i r s t  a r t i c l e s  
ranc jea  f r o m  n o  c h a r g e  t o  $ 1 , 0 0 0  per u n i t ,  w h i c h  r e p r e s e n t e d  
a v e r y  small  p e r c e n t a g e  of t h e i r  t o t a l  bias.  H i v e r p o r t  
a l legea t n a t  B-K'S b i a a i n g  scheme allowea it t o  r e c e i v e  
p a y m e n t s  f o r  a s u b s t a n t i a l  p o r t i o n  of i t s  c o n t r a c t  p r i o r  
to  p e r t o r i n i n y  a n  e q u i v a l e n t  amoun t  of work u n d e r  t h e  con-  
t r a c t .  We n o t e d  t h e  y e n e r a l  rule  t h a t  w n i l e  a b i d  1s 
l l i a t n e r n a t i c a l l y  u n D a l a n c e a  i f  a n y  i t e m  does n o t  c a r r y  i t s  
share of cos t  p l u s  p r o f i t ,  i t  is o n l y  m a t e r i a i l y  U n b a l a n c e d  
lt t n e r e  is  a r e a s o n a o i e  aoubt t n a t  awara w i l l  r e s u i t  i n  
tile lowest u l t i m a t e  cost  to  t h e  g o v e r n m e n t .  - See J i m m y ' s  
A p p l i a n c e ,  6 1  Coinp. Gen.  4 4 4  (151&2),  82-1 CPu 11 542 .  k e  
a l s o  he l a ,  h o w e v e r ,  t n a t  e v e n  i f  a b i d  o f f e r s  t h e  iowest 
cos t  t o  t h e  yove rn rnen t ,  wnere, as here, i t  is g r o s s i y  
u n b a l a n c e d  m a t h e m a t i c a l l y ,  i t  s h o u l d  be v i e w e d  as 
l i l a t e r i a l l y  u n D a l a n c e a  s i n c e  a c c e p t a n c e  ot' the  b i d  would be 
t a n t a m o u n t  t o  a l l o w i n g  a n  a d v a n c e  paymen t .  

T h e  Army c o m p l a i n s  t h a t  w e  e r r o n e o u s l y  c o n c l u a e d  t h a t  
B-K's oid  was g r o s s l y  m a t h e m a t i c a l l y  u n b a l a n c e d  a n d  w o u l a  
r e s u l t  i n  a v i o l a t i o n  o f  t n e  s t a t u t o r y  p r o h i b i t i o n  o n  
a d v a n c e  p a y m e n t s .  The  Army a r g u e s  t h a t  t h e  f ac t s  of t h l s  
case do n o t  j u s t i f y  c h a n g i n g  o u r  l o n g - s t a n d i n g  y e n e r a l  r u l e  
f o r  d e t e r m i n i n g  i f  a b i d  is m a t e r i a l l y  u n b a l a n c e d  a n d  
a r g u e s  t h a t  i t  is  impossible  t o  a p p l y  t h e  new r u l e  
e n u n c i a t e d  i n  o u r  p r ior  d e c i s i o n  s i n c e  s o l i c i t a t i o n s  
c o n t a i n i n g  m u l t i p l e  l i n e  items a re  o f t e n  m a t h e m a t i c a l l y  
u n b a l a n c e d  t o  a s u b s t a n t i a l  deyree. 
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We do n o t  a g r e e  w i t h  t n e  Army t n a t  o u r  c o n c l u s i o n s  
were e r r o n e o u s .  F i r s t ,  w e  c o n t i n u e  t o  b e l i e v e  t h a t  where a 
b id  is as g r o s s l y  unba lanced  as B-K's b id  is h e r e ,  i t  
s h o u l d  a l so  be v iewed as  m a t e r i a l l y  unba lanced .  F u r t h e r ,  
a l t h o u g h  t e c h n i c a l l y  w e  c o u l d  n o t  and  d i d  n o t  c o n c l u a e  t ha t  
a c c e p t a n c e  ot t h e  b id  i n v o l v e a  t h e  government  i n  a pro- 
h i b i t e d  a d v a n c e  payment s i t u a t i o n ,  w e  d i d  c o n c i u a e  t h a t  t h e  
s i t u a t i o n  p r e s e n t e d  t h e  same e v i l s  a s  o n e  i n v o l v i n g  a n  
advance  payment.  

The  f a c t s  i n  t h i s  case are simple.  T h e  f i r s t  
a r t i c l e s ,  as  c u s t o m a r y ,  were s i m p l y  i n i t i a l  p r o d u c t i o n  
samples wnose sole p u r p o s e  was t o  e n s u r e  t h a t  t h e  con- 
t ractor  c o u l d  f u r n i s h  t n e  r e q u i r e d  items upon commencement 
ot f u l l  p r o d u c t i o n .  - See t h e  Feaeral A c q u i s i t i o n  R e g u l a t i o n  
( F A R ) ,  4 8  C.F.R. $$ 9.302 ( 1 9 8 4 ) .  F u r t h e r ,  a s  n o t e d  above ,  
t h e  f i r s t  a r t i c l e s  were i d e n t i c a l  t o  t h e  p r o d u c t i o n  yuan- 
t i t y  items, a n d ,  i f  n o t  d e s t r o y e d  i n , f i r s t  a r t i c l e  t e s t i n g ,  
c o u l d  be a e l i v e r e a  a s  end items i n d i s t i n g u i s h a b l e  from SUD- 
s e q u e n t  p r o d u c t i o n  items. T h u s ,  there  s h o u l a  D e  no sig- 
n i t i c a n t  a i t f e r e n c e  i n  t h e  scope and n a t u r e  of t h e  work 
r e q u i r e d  t o  p r o d u c e  t h e  f i r s t  a r t i c l e s  on  o n e  hand and  t h e  
p roc luc t ion  q u a n t i t y  o n  t h e  other.  Moreover ,  e v e n  assuming 
t h a t  some ae j ree  of pr ice  d i f f e r e n t i a l  be tween t h e  f i r s t  
a r t i c l e s  a n a  t h e  p r o d u c t i o n  q u a n t i t y  is ] u s t i f i a u i e ,  w e  
s i m p l y  f i n d  it u n r e a s o n a b l e  t o  c o n c l u a e  t h a t  the t w o  f i r s t  
a r t i c l e s  are Worth  a n y t h i n g  l i k e  more t h a n  4 0  p e r c e n t  of 
t h e  t o t a l  c o n t r a c t  price.  I n  t h i s  c o n n e c t i o n ,  a s  n o t e d  i n  
our  prior d e c i s i o n ,  t n e  pr ices  o f f e r c a  by t h e  o tner  Didaers 
f o r  t h e  f i r s t  ar t ic les  i n  t h i s  case were s i g n i f i c a n t l y  
lower t h a n  8-K's price. W h i l e  t h e  Army c o n s i d e r s  t h i s  
i r r e l e v a n t ,  w e  t h i n k  i t  is s i g n i f i c a n t  t h a t  t h e  p r i c i n g  
s t r u c t u r e  i n  B-K's bid  is c o m p l e t e l y  o u t  of l i n e  w i t h  t h e  
p r i c i n g  s t r u c t u r e  of t h e  f o u r  o ther  b i u s  s u b m i t t e d .  - See 
Crown Launary  and  Dry C l e a n e r s ,  I n c . ,  8 - 2 0 8 7 9 5 . 2 ,  e t  a l .  
s u p r a  . 

Regard ing  t h e  Army's c o n c e r n  t h a t  o u r  p r i o r  d e c i s i o n  
w i l l  h ave  a d e t r i m e n t a l  e f f e c t  o n  s o l i c i t a t i o n s  w i t h  
m u i t i p l e  b i d  items, w e  a g a i n  n o t e  t h a t  t h i s  case i n v o l v e s  
two f i r s t  a r t ic les  pricea a t  more t h a n  4 0  p e r c e n t  of t h e  
t o t a l  c o n t r a c t  price for  t h e  f i r s t  a r t i c l e s  p l u s  t h e  pro-  
d u c t i o n  q u a n t i t y  of 5 8 , 4 3 1  i d e n t i c a l  u n i t s .  Thus ,  w e  do 
n o t  expect i t  t o  a f f e c t  t h e  v a s t  m a j o r i t y  of m u l t i p l e  l i n e  
i L e i r i  s o i i c i t a t i o n s  as it  w i l l  o n i y  a p p l y  where t h e  bidaincj  
scheme, v iewed as  a whole ,  is  g r o s s l y  unba lanced  
m a t h e m a t i c a l l y  . 

L 
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Our prior decision is affirmed. 

W 
Comptroller henera1 
of the United States 
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